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RECENT DECISIONS 291 

Negotiate Instruments — Raised Checks— Negligence of Drawer. — 
The plaintiffs were customers of the defendant bank with which they 
kept deposits for check. The plaintiffs drew certain checks on the 
bank, which were altered in amount by the payee, and the bank in 
good faith paid the amount as it appeared after the alteration. The 
plaintiffs drew the checks negligently so that blank spaces were left 
in front of the words and figures representing the amounts of the 
checks. The Negotiable Instruments Law of Kentucky provides that 
the bona fide holder of negotiable paper which has been altered may 
enforce payment according to the original tenor. The plaintiffs brought 
an action against the bank to recover for the wrongful payments. 
Held, the plaintiffs are entitled to recover the difference between the 
amounts of the checks as raised and the amounts of the checks as orig- 
inally drawn. Commercial Bank v. Arden & Fraley (Ky.), 197 S. W. 
951. See NOTES, p. 276. 

Real Property— Easements— Scope op Grant.— The grantee of a right 
of way crossed a stream, in the line of the easement, by means of a 
ford, for twenty-one years. In times Of high water, it was very diffi- 
cult, and occasionally impossible to ford the stream for a period of 
several days. Subsequently, the grantee built a bridge over the stream, 
which caused the water to overflow the plaintiff's premises during a 
period of high water. An action was brought against the grantee for 
damages: Held, the grantee is not liable. Hammond v. Hammond 
(Pa.), 101 Atl. 855. 

It is a well established principle that the conveyance of an easement 
gives the grantee all such rights as are incidental or necessary to the 
reasonable and proper enjoyment of the easement. Hathorn v. Stinson, 
10 Me. 224, 25 Am. Dec. 228; Maxwell v. McAtee, 9 B. Mon. (Ky.) 20, 48 
Am. Dec. 409. See Minor, Real Prop., § 100; Jones, Easements, § 816. 

There are cases where alterations to property have been allowed, 
which were necessary to enable the grantee to enjoy a reasonable use 
of his easement. Hutchins v. Lavery, 78 Misc. Rep. 518, 139 N. Y. Supp. 
957. The test laid down to determine the right to make a particular 
alteration is whether or not it is of such a nature as to result in the 
creation and substitution of a different servitude from the one which 
originally existed. Thus, an easement to carry water in an open ditch 
cannot be altered by placing a pipe line in the ground in lieu thereof. Allen 
v. San Jose Land & Water Co., 92 Cal. 138, 28 Pac. 215, 15 L. R. A. 93. 
But the substitution of a one-inch pipe in place of a one-half-nch pipe 
will not be enjoined where no more water was used after the change than 
before. Hutchius v. Lavery, supra. 

It is settled that no material change can be made in the easement, 
although the result wculd prove beneficial to both parties. Allen v. San 
Jose Land & Water Co., supra. 

But the mere lapse of time in failing to exercise a right which is in- 
cident to the reasonable and proper enjoyment of an easement does 
not have the effect of abandoning the right. Thus, a railroad was con- 



